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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

L Unl ess ot herw se indicated, section references
hereafter are to the Internal Revenue Code in effect for the
years at issue. Al Rule references are to the Tax Court Rul es
of Practice and Procedure.



Respondent determ ned deficiencies of $36,077 and $2, 423,
respectively, in petitioners' Federal incone taxes for 1998 and
1999. 2

The issues for decision are: (1) In calculating the taxes
for the years 1998 and 1999 under the income-averagi ng provisions
of section 1301, whether net operating |losses (NCL) for 2 of the
3 base years in the incone-averagi ng conputation, which had been
carried back to earlier years and for which inconme tax refunds
were received as a result of such carrybacks, should be added
back to the net inconme for such base years due to the tax
benefits realized fromthe NOL carrybacks,® and (2) for the year

1998, whether a taxpayer's election to inconme average under

2 Cifford C. Haugen and Audrey A. Haugen were husband
and wife. M. Haugen died testate on May 7, 1998, and Ms.
Haugen was the executrix of her |ate husband's estate. For the
year 1998, a joint Federal inconme tax return was filed in the
name of difford C. Haugen, Deceased, and Audrey A. Haugen. For
1999, Audrey A. Haugen filed her return as a single person.

Al t hough the record does not reflect the heirs or successors to
M. Haugen's estate, the Court assunes, and the parties have not
pl aced at issue, any question that the heir, successor, or party
at interest regarding M. Haugen's estate is petitioner Audrey A
Haugen. Consequently, the inconme and expenses for the year 1999,
reported on the 1999 Federal incone tax return by Ms. Haugen,
are presunmed to include all interests of Ms. Haugen's deceased
spouse. For convenience, the Court refers interchangeably to
"petitioner"” or "petitioners" to include the interests of
Cifford C Haugen, deceased, as well as those of Ms. Haugen.

3 The Court's holding on the inconme-averaging issue for
the 1998 tax year also resolves the sole issue for the 1999 tax
year because one of the base years for 1999 is the year 1996, in
which a NOL was carried back, and a tax refund was received as a
result of the carryback
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section 1301 precludes applicability of the alternative m ni mum
tax under section 55; alternatively, if section 55 is applicable,
whet her the "regular tax" in section 55(a)(2), which offsets the
tentative m ninumtax under section 55(a)(1l), neans the tax
cal cul ated under section 1, w thout the benefit of incone
aver agi ng under section 1301.

This case was submtted fully stipulated under Rule 122.
The agreed facts and the attached exhibits are so found and are
i ncorporated herein by reference. At the tinme of his death, M.
Haugen was a resident of Lewi stown, Montana. At the tinme the
petition was filed, Ms. Haugen was a | egal resident of
Lewi st own, Montana.*

Petitioners were in the cattle ranchi ng business. They
owned and operated a 7,000-acre cattle ranch near Lew st own,
Mont ana, for nearly 30 years. Shortly after M. Haugen's death
in 1998, petitioner, Ms. Haugen, began |iquidation of the
busi ness by selling the ranch and the assets used inits
oper ati on.

A joint Federal inconme tax return was filed by petitioners
for 1998. The tax shown on that return was $74,977, based on the

i ncome- aver agi ng provi sions of section 1301. The return included

4 Since the facts are not in dispute, the Court decides
this case without regard to which party bears the burden of
proof. Sec. 7491, therefore, is not applicable in this case.



a Schedul e J, Farm Incone Averaging, for conputation of the tax.
The 3 base years in the averagi ng conputation were 1995, 1996,
and 1997. Two of these years, 1995 and 1996, were years in which
petitioners sustained NOLs. The NOLs for 1995 and 1996 had been
carried back to prior years, and both NOLs were fully absorbed by
the taxable inconme of such prior years. The NOL for 1995 had
been carried back to 1992, and the unabsorbed portion of that NCL
was carried forward to 1993, where the remmi nder of the 1995 NOL
was fully absorbed. The 1996 NOL had been carried back to 1993
and was fully absorbed by the net incone for 1993. Wth respect
to the 1995 carryback, petitioners received inconme tax refunds of
$23, 163 and $3, 086, respectively, of their 1992 and 1993 t axes.
Wth respect to the 1996 carryback, petitioners received a refund
of $17,510 of their 1993 taxes. Thus, the three refunds from
t hese carrybacks total ed $43, 759.

Petitioners reported taxable incone of $476, 055 for the year
1998 and taxable inconme of $414,742 for 1999. Appropriate
el ections were made to calculate the tax for both years under the
i ncome- averagi ng provi sions of section 1301. To that end, each

return included a Schedule J.° For the 1998 tax year, the

5 The i ncone-averagi ng provisions of sec. 1301 apply to
"elected farminconme" that is defined generally under sec.
1301(b) (1) (A) as that portion of taxable inconme for the taxable
year that is attributable to any farm ng business and that is
specified by the taxpayer as elected farmincone. For the year

(continued. . .)



aver agi ng (base) years were 1995, 1996, and 1997. For the 1999
tax year, the base years were 1996, 1997, and 1998.
On Schedule J of the 1998 return, the taxable incone of the
3 base years in the incone-averagi ng conputation was |listed as
fol |l ows:
1995 taxable income ($121, 767)
1996 taxabl e i ncome ($64, 010)
1997 taxabl e income $248, 208
Petitioners did not elimnate the NOLs on Schedule J of their
1995 and 1996 returns to reflect the carryback of the NOLs to the
years 1992 and 1993.°
After the 1998 return was filed, petitioners were assessed
$52, 607 for the alternative mninmumtax under section 55. That
assessment was | ater reduced to $30,087. Thereafter, the

exam nation division of the IRS made i ncone adjustnents to the

5(...continued)
1998, of the $476,055 in taxable inconme, the elected farmincomne
was $192,030. For the year 1999, of the $414,742 in taxable
income, the elected farmincone was $46,515. Respondent has not
chal l enged the elected farmincone anounts for the 2 years before
the Court, nor does respondent deny petitioners' entitlenment to
i ncome aver agi ng.

6 In the carryback to 1992 and 1993, the NOLs for 1995
and 1996 were, respectively, $116,767 and $58, 910, as sec.
172(d) (3) provides that no deduction for sec. 151 personal
exenptions shall be allowed in the determ nation of a NOL. The
reductions, therefore, of $5,6000 and $5, 100, respectively, for
1995 and 1996 fromthe negative incone anmounts reported on the
1995 and 1996 returns represent the elimnation of the personal
exenptions clainmed on the returns.
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1998 return totaling $315,587. Petitioners agreed to those

adj ustnments but consented only to an assessnent of additional tax
of $23, 360, based on the sane incone-averagi ng anounts on
Schedule J of the original return, wthout any adjustnent for the
NCLs for 1995 and 1996 that had been carried back to earlier
years. Respondent did not agree or consent to that conputation
met hod using the negative inconme amounts of the 1995 and 1996
base years.

Li kew se, petitioner's 1999 incone tax return was exam ned
by the IRS, and petitioner agreed to an assessnent of additional
tax on income adjustnents totaling $71,847. Petitioner's consent
to this assessnment was al so based on i ncone averagi ng and
utilization of the same NOL for 1996 wi thout any adjustnent for
t he carryback of the 1996 NOL to 1993. Respondent |ikew se did
not agree or consent to this conputation nmethod. See supra note
3.

The second issue is petitioners' disagreenent over
respondent's conputation of the alternative mninmmtax of $4,545

for 1998 under section 55.7 Petitioner contends that where the

! As noted earlier, petitioner agreed to an AMI
assessnent of $30,087 for 1998 pursuant to agreed incomne
adj ustnments but on a conputation of tax under sec. 1301 wi thout
any adjustnents to the negative taxable inconme for 2 of the base
years in the incone-averagi ng conputation. The $4,545 AMI
determ nation for 1998 is based on the sane incone adjustnents
agreed to by petitioner but wwth a tax conputed under sec. 1301

(continued. . .)



t axpayer el ects inconme averagi ng under section 1301, such

el ection precludes applicability of the alternative m ninumtax
under section 55. Alternatively, if section 55 is applicable,
the offset to the tentative mninumtax, the "regular tax",
shoul d be cal cul ated wi thout the benefit of section 1301 incone
aver agi ng.

In summary, the 1998 notice of deficiency determ ned a
deficiency in tax of $36,077, of which $31,532 relates to section
1301 incone averaging, and $4,545 is the alternative m ni numtax
under section 55. The 1999 notice of deficiency determned a
deficiency of $2,423, which relates only to the section 1301
i ncone- averagi ng conputation and the taxable incone for 1 of the
base years, 1996

Under section 1301, an individual engaged in the trade or
busi ness of farm ng may el ect to conpute Federal inconme tax by
averagi ng over the prior 3-year period all or a portion of
taxabl e incone attributable to farmng. In general, an
i ndi vi dual who makes the election (1) designates all or a portion
of taxable inconme attributable to the farm ng business for an
el ection year as elected farmincone; (2) allocates one-third of

the elected farmincome to each of the 3 prior taxable years; and

(...continued)
in which the NOLs for 2 of the base years in the incone-averaging
conputation are added back to the incone for those years.
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(3) determnes the tax by (a) conputing the tax under section 1
for all income that is not elected farmincone plus (b) the
increase in the section 1 tax for each of the 3 prior years
caused by including one-third of the elected farmincone in each
year.?®

Respondent frames the first issue as "whether a taxpayer
el ecting farmincone averaging can reap a double benefit by
carrying back net operating |osses in base years, receiving a tax
benefit therefrom and then utilize the sanme negative taxable
income in conputing * * * tax liability under farmincone
averagi ng" in subsequent years. Petitioners, while admtting
receiving incone tax refunds attributable to the carryback of
NCLs from 2 of the base years in the section 1301 incomne-

averagi ng conputation for the years at issue, contend that the

8 Sec. 1301 was enacted as part of the Taxpayer Reli ef
Act of 1997, Pub. L. 105-34, Title 1X, sec. 933(a), 111 Stat.
881, adding sec. 1301. That act was effective for 3 years, 1998,
1999, and 2000. The Omi bus Consol i dati on and Energency
Suppl enent al Appropriations Act of 1999, Pub. L. 103-277, sec.
2011, 112 Stat. 2681-902, nmade pernmanent the incone-averaging
provi sions of sec. 1301. Both statutes |imt applicability to
any individual engaged in a farm ng business and apply only to
electible farmincone for the election year and the averagi bl e
farmincome for 3 years. An earlier version of sec. 1301 was
repeal ed by the Tax Reform Act of 1986, Pub. L. 99-514, sec.
151(a), 100 Stat. 2121, for taxable years beginning after Dec.
31, 1986. The earlier version of sec. 1301 was not |limted to
farmincome and generally applied if the income of the current
year exceeded 140 percent of the taxpayer's average incone for
the preceding 3 years by nore than $3,000. These are the only
apparent differences between the current sec. 1301 and the
earlier repeal ed version.



Schedule J instructions were followed in the preparation and
filing of the 1998 and 1999 returns. Petitioner argues that
respondent is erroneously applying internal revenue regul ations
for section 1301 that were pronul gated after the returns in
guestion were filed. Petitioner argues, in effect, that
respondent is retroactively applying internal revenue regul ati ons
to their 1998 and 1999 returns.

The promul gated i nternal revenue regul ati ons under section
1301 do prohibit the double benefits realized by petitioners in
carrying back NCOLs realized in base tax years in the section 1301
I ncone- averagi ng process, receiving tax refunds from such
carrybacks, and then using the sanme NOLs as negative incone in
the section 1301 i ncone-averagi ng conputations for |ater years.

Respondent contends that, for the 2 base years, 1995 and
1996, in which NOLs were realized and carried back to prior years
and for which tax benefits were received, in determning the tax
for 1998 and 1999 under section 1301, the taxable inconme of the
base years in that conputation in which NOLs were carried back
shoul d be adjusted by addi ng back to the incone of the base years
the amounts of the carried back NOLs. For exanple, the negative
t axabl e i ncone of petitioners for 1995 was $121, 767, of which the
NOL was $116, 767. The $116, 767 NOL was carried back to 1992 and
1993, which resulted in tax refunds for 1992 and 1993 t axes.

Because of the tax benefits realized by petitioners fromthe NOL
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carryback, in the incone-averagi ng conputation for the 1998 tax,
respondent contends that the taxable income of petitioners for
1995 shoul d be a negative $5,000, representing the dependency
exenptions clainmed for 1995 that were not all owed as part of the
NCL. Instead, petitioners clainmed on Schedule J of their 1998
return negative taxable incone of $121,767. The sane conparable
figures were used on Schedule J of the 1999 return (which
i nvol ved the 1996 carryback year), and respondent argues the sane
rule applies for that year as well.?®

Al t hough petitioners contend that they relied on the
instructions for Schedule J in listing negative taxable incone of
the base years in their incone-averagi ng conputations in
connection wth the 1998 and 1999 returns, respondent points out
on brief that petitioners failed to do so. The line instructions
on Schedules J for 1998 and 1999, including the references for
the listing of taxable inconme of base years from Form 1040, U. S.
| ndi vi dual I ncone Tax Return, clearly stated that, if taxable
incone for a carryback year was negative, for inconme-averaging
pur poses on Schedule J, the taxable incone for such years should
be zero. Petitioners, instead, on Schedules J for 1998 and 1999

reported the negative inconme anounts of the 2 carryback years,

° In the inconme-averagi ng conputation for 1999, an
additional adjustnent is nade to the taxable incone of the 1996
base year to further account for the use of the 1996 NOL
carryback to a prior year.
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1995 and 1996. Respondent acknow edges that the reporting
instructions (requiring negative inconme anounts of base years to
be listed as zero) were based on tenporary regul ations for
section 1301 then in effect. Respondent agrees, however, that,
when the tenporary regul ations for section 1301 were made final,
the final regulations differed fromthe tenporary regul ations
W th respect to negative incone of base years in incone
averaging. Under the final regul ations, taxpayers may list on
Schedul e J of their returns negative incone realized in the base
years for the averagi ng conputation
Respondent acknow edges that the 2000 IRS instructions for
Schedul e J, pursuant to the final section 1301 regul ations,
st at e:
| f you had taxable income fromfarmng in 1998 or 1999 and
your deductions exceeded your gross inconme for any of the 3
years precedi ng those years (base years), your taxable
i ncone for averagi ng purposes for a base year may be a
negati ve amount. You can use that negative anount instead
of limting that amobunt to zero when figuring your tax using
Schedule J for 1998 or 1999.
To accommpbdat e taxpayers who filed 1998 and 1999 tax returns and
el ected i ncone averaging that included base years with negative
t axabl e i ncome and such incone was |listed as zero on Schedul e J
of those returns, the year 2000 instructions reconmended t hat

such taxpayers file anmended returns for 1998 or 1999 with

Schedules J that would list the negative incone of such base
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years to allow tax refunds as a result of the negative incone of
such years in the incone-averagi ng conputation

Respondent points out that, in the notices of deficiency to
petitioner for 1998 and 1999, respondent has allowed petitioner
the benefit of incone averaging and, for the 2 base years having
negati ve taxable inconme, 1995 and 1996, has included the negative
incone for these 2 years in the incone-averagi ng conputation, but
only to the extent that the negative incone of such base years
was not part of the NOLs that were carried back to prior years.
In effect, the income-averagi ng conputation by respondent in the
notices of deficiency include only, as negative incone, the
exenptions clainmed for 1995 and 1996 that were not part of the
NCLs.

Respondent argues, however, that, when a base year involves
an NCOL that is carried back to a earlier year, and a tax benefit
is realized by the taxpayer fromthat carryback, section 1301 is
not intended to recogni ze, in the income-averagi ng process, the
NOL of such base year or years because of the tax benefits
received in the carrybacks.

Respondent agrees that the internal revenue regul ations
i ssued pursuant to the current version of section 1301 were
publ i shed on January 8, 2002, and, therefore, were not in effect

when petitioners filed their 1998 and 1999 incone tax returns.
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The regul ations clearly address factual situations such as those
presented in this case that support respondent's position.

Section 1301(c) provides:

SEC. 1301(c). Regulations.—The Secretary shal
prescri be such regul ations as nmay be appropriate to carry
out the purposes of this section, including regulations
regar di ng- -

(1) the order and manner in which itens of incone,
gai n, deduction, or loss, or limtations on tax, shal
be taken into account in conputing the tax inposed by
this chapter on the incone of any taxpayer to whomthis
section applies for any taxable year * * * [Enphasis
added. ]

Section 1.1301-1(d)(2), Incone Tax Regs., provides, in

pertinent part:

(2) Conmputation in base years. * * * For this purpose,
all allowabl e deductions (including the full anpunt of any
net operating loss carryover) are taken into account in
deternmining the taxable incone for the base vear even if the
deducti ons exceed gross inconme and the result is negative.

If the result is negative, however, any anount that nay
provide a benefit in another taxable year is added back in
determ ni ng base year taxable incone. Amunts that may
provide a benefit in another year include--

(A) The net operating loss (as defined in section
172(c)) for the base vyear

(B) The net operating |loss for any other year to the
extent carried forward fromthe base year under section
172(b)(2); * * * [Enphasis added. ]

The preanble for the final section 1301 regul ations stated,

in pertinent part:
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a base year's taxable incone may be negative but anounts,
such as a net operating loss or certain capital |osses, that
may be deducted in one or nore other taxable years in the
formof a carryover or carryback nust be added back in
conputi ng negative taxable incone. The Schedule J for years
after 1999 includes worksheets and instructions for
determ ni ng negative taxable income for purposes of the

i ncome averaging conputation. [T.D. 8972, 2002-1 C B. 443,

445, ]

These provisions are obviously in accordance with certain
concerns Congress had in the enactnent of the present version of
section 1301 to prevent an unfair exploitation in the use of
i ncone averaging. This concern is reflected in the conference
report on the legislation that becanme section 1301 fromthe
foll ow ng pertinent |anguage of that report:

It is expected that such regulations will deny the multiple

application of itens that carryover fromone taxable year to

the next (e.g., net operating |loss or tax credit

carryovers). [H Conf. Rept. 105-220 at 509 (1997), 1997-4

C.B. (Vol. 2) 1457, 1979.]

To be sure, the proposed and final regulations on section
1301 had not been released at the tinme petitioners filed their
1998 and 1999 incone tax returns, and petitioners cannot be held
to those regul ations. Nonetheless, the statute and the
| egi sl ative history suggest explicitly that Congress did not
intend that taxpayers availing thenselves of the benefits of

i ncome averagi ng under section 1301 should be allowed, in the

averagi ng conputation, to include negative incone of base years
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to the extent such negative incone constituted a NOL that was
carried back to prior years and for which refunds were paid to
the taxpayer. In the Court's view, that was the intent of
Congress as reflected in the aforenentioned | egislative history.
Addi ng back the NOL to the inconme of an averagi ng base year in
such a situation insures against such a result.

The fact that regulations on section 1301 had not been
pronmul gated at the tinme the 1998 and 1999 returns in this case
were filed does not preclude this Court frominterpreting the
intent of Congress and applying the law as so interpreted. 1In

Occidental Petrol eum Corp. v. Conm ssioner, 82 T.C. 819, 829

(1984), this Court stated:

We note, of course, that section 58(h) is phrased in
terms of directing the Secretary of the Treasury to
prescri be regulations to carry out the stated | egislative
objective, and that the Secretary, to this day, sone 8 years
after the effective date of these new provisions, has not
yet promul gated any such regul ations. Mreover, we note
further that he has not even published in the Federal
Regi ster any proposed regulations in this respect. However,
the failure to pronulgate the required regul ati ons can
hardly render the new provisions of section 58(h)

i noperative. W nust therefore do the best we can with
t hese new provisions. Certainly we cannot ignore them

Congress could hardly have intended to give the
Treasury the power to defeat the legislatively contenplated
operative effect of such provisions nerely by failing to
di scharge the statutorily inposed duty to pronul gate the
required regul ations. As already indicated, we nmust give
effect to these provisions in the absence of regul ations

* * %
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The Court, accordingly, sustains respondent on the incomne-
aver agi ng i ssue.

The second issue is the alternative m nimumtax under
section 55. Section 55(a) inposes a tax equal to the excess of
(1) the tentative mninumtax for the taxable year, over (2) the
regul ar tax for the taxabl e year.

Petitioner argues that, if a taxpayer elects inconme
averagi ng, that nethod of conputation of the tax is exclusive and
trunps the alternative mnimumtax under section 55. The Court
does not agree with that argunent. |In the conference committee
report to the Taxpayer Relief Act of 1997, Pub. L. 105-34, sec.
933(a), 111 Stat. 881 (enacting section 1301), the conferees
stated: "the provision [sec. 1301] does not apply for purposes
of the alternative mninumtax under section 55." H Conf. Rept.
105-220 at 508 (1997), 1997-4 C.B. (Vol. 2) 1457, 1978. The
proposed and final regulations to section 1301 include this sane
provision. The preanble to the final regulations states "There
IS no exception in the Code provisions relating to the
alternative mninumtax that would permit the mninmumtax to be
conputed without regard to the effect of farmincone averagi ng".
T.D. 8972, 2002-1 C.B. 443, 446. This statenent of the lawis
consistent wwth the fornmer version of section 1301 and a
conparabl e provision inposing a mninmnumtax on tax preference

i ncome under section 56 of the Tax Reform Act of 1969. In Riley
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v. Conmm ssioner, 66 T.C 141 (1976), the taxpayers had el ected

i ncone averagi ng under the old version of section 1301, and
respondent determ ned that the taxpayers were additionally |iable

for the m ni mumtax under section 56. This Court held:

respondent argues that the tax inposed by section 56 is a
separate, self-contained provision which is distinct from
the tax inposed by section 1, and that sections 1301 through
1305 are, on their face, not applicable to the conmputation
of the tax inposed by section 56.

We agree with respondent. Congress enacted the m ni mum
tax on tax preference itens in the Tax Reform Act of 1969 in
order to reduce the scope of certain existing tax
preferences, including capital gains. The tax inposed by
section 56 is specifically stated to be "in addition to the
ot her taxes inposed by this chapter."” Sections 56 through
58 appear to be a self-contained unit of taxation, whereas
conputation of the tax inposed by section 1 may involve the
application of several other Code sections. The deducti ons,
exclusions, and credits allowed in the conputation of
section 1 tax may not be utilized in the conputation of the
tax i nposed by section 56 unless specifically provided.

Sections 1301 through 1305 do not provide a mechani sm
by which the mnimumtax on tax preference inconme may be
averaged. Section 1301, on its face, has reference only to
the tax inposed by section 1. In our opinion, if Congress
had intended to allow inconme averaging in the conputation of
section 56 tax, it undoubtedly would have said so. W are
unwi I ling to inply such an intent on the part of Congress.
[1d. at 144.]

The Court, therefore, sustains respondent on this issue.
Petitioner also argues the neaning of the term"regular" tax
in section 55(a)(2). As noted earlier, the AMI applies to the

extent (1) the tentative mninumtax exceeds (2) the regular tax.

Respondent determ ned that the "regular tax" in the AMI



- 18 -

conputation is the tax that was conputed under the incomne-
averagi ng provisions of section 1301. Petitioner contends that
"regul ar tax" neans the tax conputed outside the incone-averaging
provi sions of section 1301 under section 1. The tax under
section 1 would have been higher than the tax under the income-
averagi ng provisions of section 1301 and, therefore, would | essen
petitioner's liability for the AMI. Petitioner's argunment was

rejected in Sparrow v. Conm ssioner, 86 T.C. 929, 934 (1986), and

VWal ker v. Commi ssioner, T.C Meno. 1991-469, affd. w thout

publ i shed opinion 995 F.2d 235 (9th Cr. 1993). Respondent,
therefore, is sustained on this issue.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.

10 The Court recogni zes that the Wal ker and Sparrow cases
above were both decided under the earlier version of sec. 1301.
The Court is not persuaded that the differences between the
earlier and present versions of sec. 1301 preclude the rationale
of these cases fromapplying in the instant case.



